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would not be applied and award would be on
Offer C (see 25.502(c)(3)).

[64 FR 72419, Dec. 27, 1999; 65 FR 4633, Jan. 31,
2000; 69 FR 77875, Dec. 28, 2004]

Subpart 25.6—American Recovery
and Reinvestment Act—Buy
American Act—Construction
Materials

SOURCE: 74 FR 14626, Mar. 31, 2009, unless
otherwise noted.

25.600 Scope of subpart.

This subpart implements section 1605
in Division A of the American Recov-
ery and Reinvestment Act of 2009 (Pub.
L. 111-5) (Recovery Act) with regard to
manufactured construction material
and the Buy American Act with regard
to unmanufactured construction mate-
rial. It applies to construction projects
that use funds appropriated or other-
wise provided by the Recovery Act.

[75 FR 53165, Aug. 30, 2010

25.601 Definitions.

As used in this subpart—

Domestic construction material means
the following:

(1) An unmanufactured construction
material mined or produced in the
United States. (The Buy American Act
applies.)

(2) A manufactured construction ma-
terial that is manufactured in the
United States and, if the construction
material consists wholly or predomi-
nantly of iron or steel, the iron or steel
was produced in the United States.
(Section 1605 of the Recovery Act ap-
plies.)

Foreign construction material means a
construction material other than a do-
mestic construction material.

Manufactured construction material
means any construction material that
is not unmanufactured construction
material.

Public building or public work means a
building or work, the construction,
prosecution, completion, or repair of
which is carried on directly or indi-
rectly by authority of, or with funds of,
a Federal agency to serve the interest
of the general public regardless of
whether title thereof is in a Federal
agency (see 22.401). These buildings and
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works may include, without limitation,
bridges, dams, plants, highways, park-
ways, streets, subways, tunnels, sew-
ers, mains, power lines, pumping sta-
tions, heavy generators, railways, air-
ports, terminals, docks, piers, wharves,
ways, lighthouses, buoys, jetties,
breakwaters, levees, and canals, and
the construction, alteration, mainte-
nance, or repair of such buildings and
works.

Recovery Act designated country means
a World Trade Organization Govern-
ment Procurement Agreement country,
a Free Trade Agreement country, or a
least developed country.

Steel means an alloy that includes at
least 50 percent iron, between .02 and 2
percent carbon, and may include other
elements.

Unmanufactured construction material
means raw material brought to the
construction site for incorporation into
the building or work that has not
been—

(1) Processed into a specific form and
shape; or

(2) Combined with other raw material
to create a material that has different
properties than the properties of the
individual raw materials.

[74 FR 14626, Mar. 31, 2009, as amended at 75
FR 53165, Aug. 30, 2010]

25.602 Policy.

25.602-1 Section 1605 of the Recovery
Act.

Except as provided in 25.603—

(a) None of the funds appropriated or
otherwise made available by the Re-
covery Act may be used for a project
for the construction, alteration, main-
tenance, or repair of a public building
or public work unless the public build-
ing or public work is located in the
United States and—

(1) All of the iron, steel, and manu-
factured goods used as construction
material in the project are produced or
manufactured in the United States.

(i) All manufactured construction
material must be manufactured in the
United States.

(ii) Iron or steel components. (A) Iron
or steel components of construction
material consisting wholly or predomi-
nantly of iron or steel must be pro-
duced in the United States. This does
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not restrict the origin of the elements
of the iron or steel, but requires that
all manufacturing processes of the iron
or steel must take place in the United
States, except metallurgical processes
involving refinement of steel additives.

(B) The requirement in paragraph
(a)(1)(i)(A) of this section does not
apply to iron or steel components or
subcomponents in construction mate-
rial that does not consist wholly or
predominantly of iron or steel.

(iii) All other components. There is no
restriction on the origin or place of
production or manufacture of compo-
nents or subcomponents that do not
consist of iron or steel.

(iv) Examples. (A) If a steel guardrail
consists predominantly of steel, even
though coated with aluminum, then
the steel would be subject to the sec-
tion 1605 restriction requiring that all
stages of production of the steel occur
in the United States, in addition to the
requirement to manufacture the guard-
rail in the United States. There would
be no restrictions on the other compo-
nents of the guardrail.

(B) If a wooden window frame is de-
livered to the site as a single construc-
tion material, there is no restriction
on any of the components, including
the steel lock on the window frame; or

(2) If trade agreements apply, the
manufactured construction material
shall either comply with the require-
ments of paragraph (a)(1) of this sub-
section, or be wholly the product of or
be substantially transformed in a Re-
covery Act designated country;

(b) Manufactured materials pur-
chased directly by the Government and
delivered to the site for incorporation
into the project shall meet the same
domestic source requirements as speci-
fied for manufactured construction ma-
terial in paragraphs (a)(1) and (a)(2) of
this section; and

(c) A project may include several
contracts, a single contract, or one or
more line items on a contract.

25.602-2 Buy American Act.

Except as provided in 25.603, use only
unmanufactured construction material
mined or produced in the TUnited
States, as required by the Buy Amer-
ican Act or, if trade agreements apply,
unmanufactured construction material

25.603

mined or produced in a designated
country may also be used.

[75 FR 53165, Aug. 30, 2010]

25.603 Exceptions.

(a)(1) When one of the following ex-
ceptions applies, the contracting offi-
cer may allow the contractor to incor-
porate foreign manufactured construc-
tion materials without regard to the
restrictions of section 1605 of the Re-
covery Act or foreign unmanufactured
construction material without regard
to the restrictions of the Buy Amer-
ican Act:

(i) Nonavailability. The head of the
contracting activity may determine
that a particular construction material
is not mined, produced, or manufac-
tured in the United States in sufficient
and reasonably available commercial
quantities of a satisfactory quality.
The determinations of nonavailability
of the articles listed at 25.104(a) and
the procedures at 25.103(b)(1) also apply
if any of those articles are acquired as
construction materials.

(i1) Unreasonable cost. The con-
tracting officer concludes that the cost
of domestic construction material is
unreasonable in accordance with 25.605.

(iii) Inconsistent with public interest.
The head of the agency may determine
that application of the restrictions of
section 1605 of the Recovery Act to a
particular manufactured construction
material, or the restrictions of the Buy
American Act to a particular unmanu-
factured construction material would
be inconsistent with the public inter-
est.

(2) In addition, the head of the agen-
cy may determine that application of
the Buy American Act to a particular
unmanufactured construction material
would be impracticable.

(b) Determinations. When a determina-
tion is made, for any of the reasons
stated in this section, that certain for-
eign construction materials may be
used—

(1) The contracting officer shall list
the excepted materials in the contract;
and

(2) For determinations with regard to
the inapplicability of section 1605 of
the Recovery Act, unless the construc-
tion material has already been deter-
mined to be domestically nonavailable
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